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1 adierral vg uftrarst o1 =W ug uar
Name & Address of the Appellant & Respondent

M/s. Sports Club of Gujarat Ltd.

1S Al 30 A MR | AN IgHa Har & al 98 39 AW & ufy genRefy A gag g weaw e
@I arfier AT YISVl AT WA B Al & |

I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\RT TSR FT GRG0 SMdes
Revision application to Government of India :

(1) B IS Yoo AR, 1994 B gRT siwfa A g TQ AT S R H QAR IR BT SU-ERT B
yor UGS @ Sierfa YRR SR o WfHg, R e, e wEer, wa famn, sl @i, Stes Qo
e, TEs AT, 8 el ¢ 110001 BT B W =R |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) Iy ATl P B B A F o WA B BRE™ ¥ el wverR a1 o B # ar it e |
TR AUSMR H AT o Wi gy A #§, A1 el wverR A aver # ue g% fhRh s A fad wosrir 4 w8
Al @ ufdsam @ SR g8 2

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) ARG B awe el v ar yew ¥ Frifta w9 w® @ 9a @ [Afmi § sw e we A w®ogded
3o @ Rée & AFel § ol aRa @ AR R g A e A Fraifa 2

(b) In case of rebate of duty of excise on geods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

oft g BT A 5y A e & awx (ue an e B) Pt @ T e e
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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& St SeuTae o SeUIEH Yo B AE @ e o Sy Bfse A a1 TS # aik U ey W g9 R v
forem & gaifee  smyww, sdier @ grr wIRe & wa W oAr @ W faw amafEe (F2) 1998 9w 100 BRI fgEE By Ty
|

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this ‘Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) B ST ged (e fFrmmEe, 2001 & frm o @ siofa fAfAfe gum wien gu-s # a1 ufei A dfta
ey & Ul amey U feEte & A A & iR ger—sndy vd srdiel siaw @1 |31 ufoel & W Sfu smae f
ST ey | SHd Ty wrr §. w1 g @ offfd awr 35-3  # FuiRa 6l @ yran @ w9 @ Wi SReiR-6 w=er
1 ufer +f B =l

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) + RRESFA SI&eT @ W1 W8l Wel YH U kg WU A1 SE BA B a1 w94 200/~ B YTEH B A sk
I8l ol YA Y o W SAIET 81 Al 1000/ — &1 W WA B WY |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

AT Yo, DI SIS Yo T ATy S =rfgeer & iy aidier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) deiig geares Yoo AR, 1944 B €RT 35— 0T /35— B fcrfen—

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

Femfeaiaa uRedq 2 (1) & ¥ IOIY IR & Iremar @ arfid, el @ Ame § W Powp, Dl Sere
o U WA s e (Ree) @ ufe d Qfder, semE § gua Ao, el
§ael, HANGI, 3HFHGMEG, IOId 380016 '

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

2) Haly Sered Yob (e Frammae, 2001 9 awRT 6 & sidida uwE sy-3 # FEiRd g s andei
rfiexet @ g el @ faeg enfiar fbu Ty sy @ wR wfoelt wfed SiEr SR ges @ A, @S @ AT SR
FRITIT T AT WUY 5 W AT S $A & g8 WY 1000, /— WG WO 810 | OTEl Seare Yok @1 Wi, e @) Al
31X TOIRIT 4T ST BUY 5 S AT 50 NG W% BT A1 WUY 5000/ — WiH Fordl €0l | Ol S 3o @1 AT, @
9 W7 SR ST VAN ST WYY 50 TING AT SWW SUET ® g8 WU 10000 /— WK Ao Bl | @ B werds
FREr & AW ¥ Y@ifyd §6 SUc @ wo H§ wey 9 W | 98 gIre SW W @ R i adite e @ dw 9

IIRAT T & :

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3)  uf% 3w sy A @F Ao MR HT AN T § A AAD oA ey D oIy W B e Suded & |
frar ST =R 5w aeu @ B gy o 5 forar wd e @ e @ fore wenRefy sidieliy =mnfdasor w1 v aidia
Il B TNBR B U IMAET fHaT O g |

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

4) Mg Yoo AP 1970 e Wy @ agyfu—1 @ ofafa FeiRa feu sgeR Se sES W wE
s weRefy Frfag o & emew § 9§ o@e @ e ufd 'R wes0 UM w1 Rmaen gew Ree @ we
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One'copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ﬁmwﬁﬁmﬁwmww&mﬁmmmm%ﬁmw,w
Wg&ﬁ@%mﬁaﬂeﬁ&m@ﬁﬂ(ﬂﬁﬁ)ﬁﬂ, 1982 3 fAfkT 21

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ;ﬂmaﬁ,mmaﬁuﬁmmmﬁm(mﬁqﬁrM$m#
FAT 3eTE o AT, 13y 1 4T 39T & AT Rcd(EEAT-R) ATARAH 108Y(088 &
AT ) R o8.0¢ 308y S 1 Rreciier arfRferaar, e1qy 1 4w €3 & siaeta QareT 1 8t AT
ﬁ%,mmﬁﬁ@-nﬁmmm%,aarf—fﬁ:wwﬂ:aimhmaﬁrmm
TR & U &0 TS WU R HAF AT
Wma_ﬁww#m“nﬁm“vaﬁ”ﬁﬁmam%

(i) g 11 & F aeia @uRa A

(i) Werde s A A T e R

(iii) e s PraEe F BEw 6 F Adid oF @A

_, 3t gersf e T = o & wrauTe faed (4. 2) IfAfTA, 2014 F FFe W g el el
RIS 4w Rareie T 3l vd anfer F e e

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
. section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(8)(i) ﬁmrﬁuﬁmmﬁmﬁwaaﬁeﬁmawmmﬁmﬁaﬁamﬁm

2

T e & 10% meaﬁmmﬁms’rmmmo% paTeITel O T ST Fahell 61

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.

.* /
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ORDER-IN-APPEAL

M/s. Sports Club of Gujarat Ltd., Near Sardar Patel Stadium,
Navrangpura, Ahmedabad-380014 (hereinafter referred to as “appellant”)
has filed the present appeal against the Order-in-Original No.SD-
01/46/DC/Sports Club/11-12 dated 27.03.2012 (hereinafter referred to as
“impugned order") passed’ by the Deputy Commissioner of Service Tax,

Division-l, Ahmedabad, (hereinafter referred to as "adjudicating authority”).

2(i). The fact of the case, .i'n”brief, are that the appellant is holding
Service Tax Registration No.AAACT7280NST001 for providing various service
under the Mandap Keeper, Health Club and Club or Association Service. In
view of the OIO No.STC/01/Addl.Commr.(KVSS)/2009 dated 26.08.2009
(hereinafter referred to as “OIO"), a letter was issued to the appellant on
29.07.2010 asking them whether they have paid service tax for the year 2009-
10. The appellant vide their letter dated 10.09.2010 submitted that they were
paying service tax on certain services mentioned in fheir letter. They further
submitted that they were not paying service tax on Business Auxiliary Service
as the matter was pending before CESTAT and were also not paying service
tax on income received from cultural programs. In respect of Business
Auxiliary Service, it was noticed that the income has been realized by fthe
appellant by way of retention of 10% catering bills from the outdoor caterers
upon which service tax to the tune of Rs.1,56,646/- was not paid by the
appellant. It was further noticed that the appellant aranged different
programmes falling under club activities like Garba, Home Theatre, Tabla
Tandav, Musical Night, Gujarat Drama, Christmas Funfare etc. for their
member but did not discharge the service tax liability to the tune of Rs.3,697/-
on the amount received for the period 2009-10 under Club or Association

Service category.

2(ii). This resulted into issuance of a Show Cause Notice (hereinafter
referred to as "SCN") dated 06.10.2010 issued by the Assistant Commissioner
of Service Tax, Division-l, Ahmedabad from F.No.SD-01/4-133/SCN/Sports
Club/10-11 proposing recovery/demand of Service Tax of Rs.1,56,646/- and
Rs.3,697/- under Section 73(1) read with Section 68 alongwith interest under

Section 75 of the Finance Act, 1994. Penalties for non-payment of service tax
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and for non including the amount so received in the ST3 returns were also
proposed under Section 76 under 77 of the Finance Act, 1994 respectively.
After hearing the appellants and considering the submissions made by them,
the adjudicating authority vide the impugned order confirmed the demand

alongwith interest and also imposed penalties as proposed under the SCN.

2iii). The appellant preferred an appeal before this authority against
the impugned order. A stay Order No.44(ST)/2013 dated 16.09.2013 was
issued in the matter under which Stay was granted fill the pendency of
Appeal. However since it was found that an appeal in respect of M/s.
Calcutta Club Ltd. on the similar issue was pending before the Hon'ble
Supreme Court, the matter was kept in Call-Book for the decision from the
Hon'ble Supreme Court. Since the decision in the matter attained finality
under Civil Appeal No.4184 of 2007 and 7497 of 2012, this case was retrieved
from the Call-Book and personal hearing was accorded to the appellant. Shri
C.N.Shah C.A. from M/s. Shreekant S. Shah & Co. and Ms. Nilofar Gaha, C.A.,
represented the appellant and appeared for the personal hearing on
06.02.2020. They submitted that the issue in the case has been decided by

the Hon'ble Supreme Court and requested to drop the impugned order.

3 | have carefully gone through the facts of the case available on
records and submissions made by the appellant in the Appeal Memorandum
as well as during personal hearing. The issue to be decided in the instant
appeal is whether the service tax is payable by the appellant on the service

which has been provided to the members.

4, The appellant has relied upon the judgement of Hon'ble
Supreme Court dated 03.10.2019 in case of M/s. Calcutta Club Ltd. relevant
to the present issue. They have submitted a copy of Memorandum and
Articles of Association which consist of a Cerfificate of Incorporation issued
by the Registrar of Companies in their favour. It was also contended by them
that iheirs is the members' club and services offered by them are only as a
matter of convenience for the use by their members. They further submitted
that, as they being a members’ club rendering services only to its members
the doctrine of mutudlity is applicable in their case and based on various
judgements no tax can be levied to the members' club on the ground that

ere is absence of any other person.
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5 The appellant has relied upon a recent judgement pronounced
by the Hon'ble Supreme Court where the Apex Court has discussed the issue
at length and therefore it is very much necessary to look into the decision
rendered by the Apex Court. The Hon'ble Apex Court at para-73, para-76,

Para-80 and para-82 of its judgement has stated as under :

"73. It is, thus, clear that companies and cooperative societies which are registered
under the respecfive Acts, can cerfainly be said to be constifuted under those Acts. This
being the case, we accept the argument on behalf of the Respondents that incorporated
clubs or association or prior to 1st July, 2012 were not included in the service tax net."”

“76.  What has been stated in the present judgement so far as sales tax is concerned
applies on all fours to service tax; as, if the doctrine of agency, trust and mutuality is to be
applied qua members’ clubs, there has to be an activity caried out by one person for
another for consideration. We have seen how in the judgement relating to sales tax, the
fact is that in members' clubs there is no sale by one person to another for consideration, cs
one cannot sell something fo oneself. This would apply on all fours when we are fo construe
the definition of "service” under Section 65B(44) as well.

“80. It will be notficed that “club or association” was earlier defined under Section 65(25a)
and 65(25aa) fo mean “any person” or “body of persons” providing service. In these
definitions, the expression “body*of persons” cannot possibly include persons who are
incorporated entities, as such entities have been expressly excluded under Section
65(250a)(i) and 65(25aal (i) as “any body established or constituted by or under any law for
the fime being in force”. "Body of persons", therefore, would not, within these definitions,
include a body constituted under any law for the time being in force.”

"82. We have dalready seen how the expression "body of persons” occuring in the
explanation to Section 65 and occurring in Section 65(25a) and (25aa) does nof refer to an
incorporated company or an incorporated cooperative sociefy. As the same expression
has been used in Explanation 3 post-2012 (as opposed to the wide definition of “person”
contained in Section 65B(37), it may be assumed that the legislature has continued with the
pre-2012 scheme of not taxing members’ club when they are in the incorporated form. The
expression “body of persons" may subsume within it persons who come together for a
common purpose, but cannot possibly include a company or a registered cooperative
society. Thus, Explanation 3(a) to Section 65B(44) does not apply to members’ clubs which
are incorporated.”

6. From fthe above, it is very much clear that the Hon'ble Apex
Court has held that an incorporated company, cooperative society and
clubs or association is out of the purview of service tax not only prior to 1¢
July, 2012 but also after 15t July, 2012. The Hon'ble Apex Court has also held
in the said judgement, that the service rendered by the members' club to its
member cannot be considered to be a service from one person to another

which is required for levy of service tax.

7 The Cerfificate of Incorporation, issued by the Registrar of
Companies, shows that the appellant is incorporated under the Companies

Act, 1956 and therefore it can be said that the appellant is an incorporated

one. It is also observed that the impugned order fails to establish that the
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the persons other than their members. In such scenario, the service can be
considered to be rendered to self which is out of purview of service tax. The
issue in the present appeal has attained finality in view of the recent
judgement of the Hon'ble Apex Court referred here-in-above. Thus the
demand of service tax under the impugned order does not sustain in view of

the decision of the Hon'ble Apex Court.

T In view of above discussion, | set aside the demand of service
tax. Since the demand is set aside, the question of charging any interest on
such demand and imposition of any penalty upon the appellant does not

arise. The appeal filed by the appellant stands disposed of in glbove fermes.

Date : 20.02.2020

Attested

(Jitendra Dave)
Superintendent (Appeal)
CGST, Ahmedabad.

BY R.P.A.D. / SPEED POSTTO:

M/s. Sports Club of Gujarat Lid.,

Near Sardar Patel Stadium, Navrangpura,
Ahmedabad-380014.

Copyto:-

1. The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.

2. The Principal Commissioner, CGST & Cenfral Excise, Ahmedabad North Comm'rate.

3. The Addl./Jt. Commissioner, (Systems), CGST & Cen. Excise, Ahmedabad North Comm'rate.

4. The Dy./Asstt. Commissioner, CGST & Cen. Excise, Division-VIl, Ahmedabad North Comm'rate.
VS./TGuord File.

6. P.A. File.







